
FOUR STRAT EGIES TO MITIGATE  RISKS OF  HOLD OV ER

M ost  building  owner lease f orms include onerous  holdover 

provisions that, if  unm odified, create significant exposure f or 

commercial tenants.  A holdover  provision typica ll y penalizes a 

tena nt f or its failure to vacate the prem ises in a tim ely manner at 

the expir ation of  the lease.  Penalties f or holdover generally 

include  pa ym ent of  increased rent (often at double or triple the 

rent due  d urin g the  last m onth of  the lease), and p oten tia l  

liabilit y f or consequential damages the owner suff ers  as a result 

of  the  tenant’s holdover.

Although, as  yo u k now, Mazirow Comm ercial onl y represents 

tenants, it is not  unreasonable to penalize a tenant that  breaches 

its contract  due to  its failure to vacate the prem ises  on tim e. After 

all, it’s foreseeable  that an owner could sustain damages due to  

a tena nt’s holdover  because as  long as the tenant remains in  

the prem ises, the owner  c a n’t deliver the prem ises to a new 

tenant. Nevertheless, m any  tenants f ind themselves with no 

choice other tha n to hold ov er  f ollowing lease  expirat ion pending 

negotiation of  a renewal or a  ne w lease. In f act, under threat of 

holdover and the penalties  associated therewith, tenants often 

negotiate lease relocations on  above-market term s,  w ith 

much fewer concessions because their  soon t o be new 

landlord senses desperation  in the new tenant .

Because most  holdover provisions  include severe penalties f or 

holdover, tenants should pay caref ul attention to the language 

used to define “holdover”  in their  leases. In particular, while m ost 

leases  define holdover as a tenant’s continued occupancy of  the 

premises after lease expiration, depending on the language in  

the  lease, holdover m ight be triggered simply b y a tena nt’s 

failure to  d eli ver the prem ises at expiration in the condition 

required under  the lease.  S o even a tenant that vacate s the 

premises on tim e  could be found guilt y of  holdin g over if  it 

doesn’t surrender  the  premises  in the condition required under 

the lease. And such a  result wouldn’t be totall y unreasonable. If  

a tena nt that’s obligated  to  rem ove significant improvements 

prior to expiration fails to d o  s o (note, m an y landlords  now are 

tr ying t o get th e tenant to rem ove  IT c abling), the owne r  will b e 

unable to deliver th e prem ises  to a  n e w tenant  imm ediatel y and 

will  incur the sam e dam ages it would  have incurred had the 

tenant continued to actually occupy t he  prem ises after

expiration.

Although it’s e as y to understand why 

owners  would use such  onerous holdover 

terms, that doesn’t m ean that  you shouldn’t 

protect  your o wn interests  – because if  you 

do not –  Ma ziro w Comm ercial  will!

Holdover provisions  typically rece ive less 

attention  during lease negotiations than 

provisions (unless,  Ma zir o w Comm ercial is on 

your s id e)  that  will have a  m ore imm ediate 

im pact on the landlord-tenant  relationship, s o 

landlords typically have greater  f lexibilit y when 

it com es to holdover provisions.

Tenants should be careful to define holdover 

narrowly, a nd to lim it the penalties a nd 

dam ages  recoverable b y owners  as a result of 

holdover.  Keep in m ind that m an y commercial

owners r ely o n  over l y punit ive holdover

provisions fo r leverage  during renewal 

negotiations.

T he following f our strategies  Mazirow 

Comm ercial em ploys c an not  onl y m inim ize the 

risk of  holdover, but also level the  p la ying field 

f or purposes  of  renewal.
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D E L A Y   A S S E S S M E N T   O F  H O L D O V E R  
R E N T   F O L L O W I N G  E X P I R A T I O N

Landlord lease forms  t ypica ll y require tenants to pay 

holdover rent at a rate f ar exceeding m arket rent. It’s 

common to see a landlord lease require holdover rent 

equal to between 125 perce nt and 200 percent of  the 

m onthly rent due during the last m onth of  the lease 

term . T o minimize the risk of  holdover, tenants are 

advised to delay an y rent escalations f or as long as 

possible.

Man y landlords  are  willing to d ela y rent  esc alatio n 

during the f irst 60 days of  h old over. Other owners 

insist that holdover r ent begin accruing o n the f irst  

day of  holdover, but they ag ree to delay significant 

increases until the passage of  60 or 90 da ys. Before 

agreeing to holdover rent of 200 percent o n da y one  

of  holdover, tr y t o negotiate  a lesser am ount, sa y 125 

percent or 150 percent, d uring the firs t 60 da ys  of 

holdover. Most landlords  ar e  willing t o grant a “grace 

period” bef ore assessing significant rent increases. 

Mazirow Comm ercial is successful in doing this.

LIMI T HOLDOVER PENALTIES 
TO “BASE  RENT ”

Most leases define “rent” as the combination of “base 

rent” and “additional rent.”  (Additional rent t yp ica ll y 

includes reimbursement f or operating expenses, 

taxes, and insurance.) Many leases  that provide f or 

rent increases during holdover  refer only to “rent,” 

withou t distinguishing between base  rent and 

additional rent. Accordingly, m an y t enants f all into 

the  tra p of  agreeing to pay 150 percent or 200 

percent of  base rent and additional rent during 

holdover.

T he m ost significant components  of  additional rent 

are designed to reimburse owners f or actual costs 

incurred. An owner that receives  greater than 100 

percent of  its actual costs arguably receives  a 

windfal l. T herefore, Mazirow Comm ercial tries to 

lim it any increases  during holdover to “base rent.”
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INCLUDE  A WAIVER  O F 
CONSEQUENTIAL DAMAGES

Holdover rent is designed to compensate landlords 

f or  damages they cou ld sustain as a result of 

holdover.  Accordingly, holdover  r ent is a form  of 

“liquidated damages.”  A tenant th at agrees  to 

holdover rent in excess  of  the rent it  norm ally would 

pay should inc lude a statement that holdover  rent 

represents all th e tenant w ill be obligated to pay 

in th e  event of holdover. Language should be 

included in the  holdover provision indicating that 

holdover rent constitutes  liquidated dam ages, which 

shall b e the owner’s exclusive  remedy in th e event 

the tenant f ails to vacate th e premises  in a tim ely 

manner following the expiration of  the lease.

T he holdover provision also should include a waiver  

b y t he  owner of  an y dam ages resulting from  

holdover. W hile no  tenant  wants to pa y holdover rent, 

holdover rent can be a  benefit to a tenant if it limits  its 

exposure f or damages  the  landlord might sustain as  

a result  of  the tenant’s failure to  v acate t he prem ises 

on tim e, such as  damages resulting  f rom  the owner ’s 

inabilit y to e nter into a le ase with a n e w tenant.

Sophisticated landlords m ight be hesitant to waive 

their  r ights to recover consequential damages . W hile 

m any owners are reluctant to  agree to an absolute 

waiver of  consequential damages,  som e landlords 

are willing to  waive consequential dam ages  resulting 

from  holdover during the f irst 60 or 90 days  af ter  the 

lease expires.

Our Difference is your Advantage
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